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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
RAY H. BUCHANAN, 
Plaintiff-Appellee, 
vs. 
ROBERT P. HANSEN and 
MARILYN W. HANSEN, 
Defendants-Appellants, 
Case No. 890242 
PETITION FOR REHEARING 
Plaintiff-appellee Ray H. Buchanan hereby petitions this Court 
for a rehearing of the decision filed herein on July 18, 1991. (A 
copy of the opinion is attached in Appendix A.) This petition is 
made in accordance with Rule 35 of the Utah Rules of Appellate Pro-
cedure, and is based on the grounds set forth below. By his 
signature below, counsel for petitioner certifies that this 
petition is presented in good faith and not for delay. 
ARGUMENT 
POINT I 
THE COURT OVERLOOKED THE PACT THAT RAY BUCHANAN WAS 
NOT THE SOLE PURCHASER AT THE TAX SALE. 
The Court's opinion in this case is based on the assumption 
that Ray Buchanan purchased the subject property at a tax sale. 
On page 4 of the Court's opinion, the Court states that If[ijf 
Buchanan were a stranger to the property, that is, had no interest 
in it, it is clear that he could [extinguish Hansen's lien by 
purchasing at the tax sale]." 
The facts set forth on page 7 of Hansens' brief, and concurred 
with Buchanan, establish that Buchanan was not the sole purchaser 
at the tax sale. The tax deed was issued to "Ray and Frances A. 
Buchanan and John C. Swindle, Trust." (R. 261, copy in Appendix 
B.) Ray Buchanan had at most a one-third interest in the property 
following the tax sale. The other two-thirds interest were owned 
by strangers to the property. The interest of all three of the tax 
purchasers were subsequently conveyed to "John Swindle, as Trustee 
of the Ray H. Buchanan and Frances Buchanan Trust." (R. 262, copy 
in Appendix C.) John Swindle ultimately quit claimed the property 
to Ray H. Buchanan. (R. 263, copy in Appendix D.) 
At least two-thirds of Buchanan's interest in the property, 
therefore, derives from a tax deed issued to strangers to the 
title. It follows that the $200,000.00 lien in favor of Hansens 
was extinguished with respect to that two-thirds interest and 
remains a lien only as to an undivided one-third interest in the 
property. 
Buchanan acknowledges that it might be argued that he had some 
identity of interest with the other purchasers at the tax sale. 
Such arguments must be rejected, because there is no evidence in 
the record of any identity of interest. Meares v. Pioneer Produc-
tion Corp., 382 So.2d 1009, 1017 (La. Ct. App. 1980) (party 
challenging tax sale had duty to present evidence of relationship 
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lien is superior to any claim of Hansens, that admission should be 
expressly memorialized in the Court's opinion. 
In addition, following the tax sale purchase, Buchanan 
occupied the property as owner and made substantial repairs and 
improvements to the property. If Hansens are permitted to obtain 
the benefit of those repairs and improvements by foreclosing on 
their trust deed, they would be unjustly enriched. This Court 
should acknowledge in its opinion that Buchanan has a prior lien 
for the reasonable value of the repairs he made, or alternatively, 
should €ixpressly acknowledge that the matter remains open for 
determination by the trial court. 
POINT III 
THIS COURT LACKED JURISDICTION TO 
CONSIDER THIS APPEAL. 
On June 14, 1991, this Court decided the case of Kennecott 
Corp. v. Utah State Tax Commission, 163 Utah Adv. Rep. 3 (June 14, 
1991), and clarified the law regarding certifications under Rule 
54(b) of the Utah Rules of Civil Procedure. The instant case came 
to this Court by way of a Rule 54(b) certification. A review of 
the underlying claims in light of the Kennecott decision reveals 
that the case was not subject to Rule 54(b) certification and that 
this Court lacked jurisdiction over the appeal. 
The claims in plaintiff's Second Amended Complaint (copy in 
Appendix E) are grouped under five causes of action. The first 
claims seeks a declaratory judgment quieting title; the second 
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Buchanan's claims remaining for trial include claims that the 
$200,000 trust deed is not a valid lien and is unenforceable for 
several reasons not related to the tax sale. Buchanan alleges that 
the property is not subject to Hansens' $200,000 lien. The 
contrary statements by this Court set forth above could possibly 
be read as a holding on the validity of the $200,000 lien. The 
opinion should be modified to clarify that the Court's holding does 
not impair these remaining claims. 
CONCLUSION 
The Court's opinion should be modified to acknowledge that the 
Hansen lien remains only against an undivided one-third interest 
in the property. Alternatively, the Court should remand for the 
taking of evidence on the identity of interest, if any, among the 
purchasers at the tax sale. The Court should also clarify the 
nature of Buchanan's lien on the property for reimbursement for the 
monies paid at tax sale and for the reasonable value of repairs he 
performed on the property. Certain potentially confusing state-
ments in the opinion should also be clarified. 
DATED this /S- day of August, 1991. 
JACKSON HOWARD and A 
LESLIE W. SLAUGH, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Appellee 
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APPENDIX "A" 
Buchanan v. Hansen, 
No. 890242, slip opinion (Utah July 18, 
This opinion is subject to revision before 
publication in the Pacific Reporter. 
IN THE SUPREME COURT OF THE STATE OF UTAH L ^ ^ S l ^ J ^ j 
ooOoo 
Ray H. Buchanan, No. 890242 JUL1 2 2 ±QQ^ 
Plaintiff and Appellee, 
F I L E D 
v . J u l y 18 , 1991 
Robert P. Hansen and 
Marilyn W. Hansen, 
Defendants and Appellants. Geoffrey J. Butler, Clerk 
Fourth District, Utah County 
The Honorable Ray M. Harding 
Attorneys: Jackson Howard, Leslie W. Slaugh, Provo, for 
plaintiff 
Leroy S. Axland, J. Michael Hansen, Salt Lake City, 
for defendants 
HOWE, Associate Chief Justice: 
Defendants Robert P. and Marilyn W. Hansen appeal 
from a summary judgment in favor of plaintiff Ray Buchanan 
quieting title in him to certain real property in Utah County 
on which Hansens held a lien under a trust deed executed by 
the owner. The trial court granted Buchanan's motion for 
summary judgment on the ground that his purchase of the 
property at a May 1987 tax sale for delinquent 1982 taxes 
extinguished Hansens' lien. In reviewing a grant of summary 
judgment, we accord no deference to the trial court's ruling 
and review it for correctness. Utah State Retirement Office 
v. Salt Lake County, 780 P.2d 813, 815 (Utah 1989); CECO v. 
Concrete Specialists, 772 P.2d 967, 969 (Utah 1989). 
A business enterprise known as 1555 Canyon Road 
Partnership owned a parcel of real property on which a 
Picadilly Fish and Chips restaurant was located. The 
partnership executed a trust deed on the property to Hansens 
to secure its $200,000 promissory note to them. The partner-
ship also executed a trust deed to Buchanan to secure its 
$100,000 promissory note to him. Both trust deeds were 
recorded on the same date one minute apart. Hansens' trust 
deed was recorded first; therefore, it was senior. 
Buchanan received no payment on his note and prepared 
to foreclose his trust deed. The partnership mortgagor stipu-
lated to a judgment. At an execution sale, Buchanan purchased 
the property. He received a sheriff's deed dated April 24, 
1986. Buchanan thus became legal owner of the property, sub-
ject to Hansens' $200,000 lien. Besides failing to pay its 
note to Buchanan, the partnership owner did not pay the 1982 
property taxes. Consequently, the property was scheduled for 
public tax sale on May 27, 1987. In April of 1987, Buchanan 
received notice of the public sale. Notice was also sent to 
Hansens* counsel, but he misplaced it. Consequently, Hansens 
had no actual notice of the tax sale prior to the date of the 
sal<* At the sale, Buchanan paid the 1982 taxes, together 
with the 1983, 1984, 1985, and 1986 taxes, which were also 
delinquent, plus penalties and interest in the approximate 
amount of $24,500 and received a tax deed from Utah County. 
Buchanan then commenced this action to quiet title to 
the property. In granting summary judgment to Buchanan, the 
trial court ruled that Buchanan had no duty to pay any of the 
delinquent taxes because they had not been assessed against 
him. Therefore, he could strengthen his title by purchasing 
the property at the tax sale. Hansens appeal, contending that 
both parties had an interest in the property and thus 
Buchanan's payment at the tax sale was in reality a 
"redemption" by a party in interest on behalf of all other 
parties in interest. Buchanan responds that since the 
delinquent taxes had not been assessed against him, he became 
a "purchaser" at the tax sale, thereby clearing out all other 
interests. 
The issue before the court then is whether a person 
who holds a lien on property at a time the property taxes 
become delinquent may later purchase the property at a tax 
sale and thereby extinguish other liens against the property. 
The purpose of a public tax sale is to provide a means whereby 
a party with no interest in the property can pay delinquent 
taxes in exchange for a clear title to the property: "The law 
of tax sales is designed to give strangers to the property a 
speedy method of acquiring merchantable title to the property 
so the property can get back into the stream of commerce so 
that future taxes can be collected." Vulcan Materials Co. v. 
Bee Constr. Co,, 101 111. App. 3d 30, 427 N.E.2d 797 (1981), 
rev'd on other grounds, 96 111. 2d 159, 449 N.E.2d 812 (1983). 
The procedure for collection of property taxes is 
statutory. Assessment of property taxes is one of the duties 
of the county assessor: 
The county assessor must, before the 
first day of June of each year, ascertain 
the names of all taxable inhabitants and 
all property in the county subject to 
No. 890242 
taxation and must assess the property to 
the person by whom it was owned or claimed 
. . . at 12 o'clock m. on the first day of 
January next preceding . . . . 
Utah Code Ann. § 59-5-4 (1981) (current version at Utah 
Code Ann. § 59-2-303 (1987)). Thus, property is assessed 
annually to the owner as of January 1. Taxes become 
delinquent on November 30 of the same year. Utah Code Ann. 
§ 59-10-26 (1981) (current version at Utah Code Ann. 
§ 59-2-1331 (Supp. 1991))- Unless the delinquent taxes are 
paid by January 15 of the following year, the property is 
"sold" on that day to the county at a "preliminary tax sale": 
At 12:00 noon on the 15th day of January, 
all real estate subject to a lien for any 
taxes which are then delinquent for the 
preceding year shall be deemed to have been 
sold to the county at a preliminary sale to 
pay the taxes, penalty, and costs for which 
the real estate is liable. 
Utah Code Ann. § 59-10-33 (1967) (current version at Utah 
Code Ann. § 59-2-1336 (Supp. 1991)). 
This preliminary tax sale initiates the period of 
redemption, which begins the January 15 after the taxes are 
delinquent and runs for four years through the following 
April 1. Utah Code Ann. § 59-10-56 (1981) (repealed by 1988 
Utah Laws ch. 3, § 203). A party in interest may ,,redeenr 
the property for the amount of taxes in order to avoid losing 
his or her interest when the property is offered to the public 
at a tax sale. This redemption process is known as a "private 
sale" and is specifically referred to in the code: 
At any time after the sale and before the 
time for redemption has expired, the county 
treasurer is authorized and required, at 
private sale, . . . to sell and assign the 
interest of the county in any of the real 
estate sold to the county for delinquent 
taxes to any person holding a recorded 
mortgage or other lien against such real 
estate, upon payment of the amount of the 
delinquent taxes, interest, penalty and 
costs thereon. 
Utah Code Ann. § 59-10-37 (1953) (emphasis added) (repealed 
by 1988 Utah Laws ch. 3, § 195). As lienors, both Buchanan 
and Hatisens could have redeemed tne property between 
January 15, 1983, and April 1, 1987. 
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The question then arises whether the law should 
permit a lienor such as Buchanan, who has the right to redeem, 
to let the redemption period run without paying the property 
taxes at a private sale but pay them subsequently at a public 
tax sale and thereby extinguish Hansens' $200,000 lien. If 
Buchanan were a stranger to the property, that is, had no 
interest in it, it is clear that he could do so. Utah Code 
Ann. § 59-10-64 (1981) (current version at Utah Code Ann. 
§ 59-2-1351 (Supp. 1991)); Tuft v. Federal Leasing, 657 P.2d 
1300, 1303 (Utah 1982) (citing Hanson v. Burris, 86 Utah 424, 
439, 46 P.2d 400, 409 (1935), aff'd sub nom Inqraham v. 
Hanson, 297 U.S. 378 (1936)). However, Buchanan was not a 
stranger to the property. He was a junior lienor until 
April 24, 1986, when he became the legal owner by foreclosure, 
subject to Hansens1 interest. 
This court, as well as courts in other jurisdictions, 
has held that certain parties may not "purchase" at a tax 
sale. These parties may redeem but not purchase because they 
have a duty to pay the property taxes. Therefore, their 
payment of delinquent taxes at a public tax sale simply 
regains the same title they held before the tax sale. The 
rule has often been stated: A party who has a duty to pay 
taxes may not strengthen title to the property by purchase at 
a tax sale. Dillman v. Foster, 656 P.2d 974, 979 (Utah 1982); 
see also Marchant v. Park Citv, 788 P.2d 520, 523 (Utah 1990); 
Crofts v. Johnson, 6 Utah 2d 350, 353, 313 P.2d 808, 810 
(1957); Hadlock v. Benjamin Drainage Dist., 89 Utah 94, 100, 
53 P.2d 1156, 1159 (1936) (Hanson, J., concurring). 
The legal owner as of January 1 of the tax year 
is held to have a duty to pay the taxes for that year and 
therefore has a right to redeem but not purchase at the 
ensuing public tax sale. Dillman v. Foster, 656 P.2d at 979. 
As stated in Dillman, the rule is founded on the principle of 
"disallowing a benefit to flow from a dereliction of duty 
• - • *
w
 1_CL.; see also Tuft v, Federal Leasing. 657 P.2d 
1300, 1303 (Utah 1982) (owner cannot purchase at a public tax 
sale and by so doing extinguish liens on the property). 
However, our cases have not limited those who have a 
duty to pay the taxes to only the owner. In Crofts v. Johnson, 
the mortgagee was held to owe no duty to the mortgagor to pay 
the taxes, as payment of taxes is an obligation of the 
mortgagor. However, we held that as between the mortgagee and 
the taxing authority, the former does have a duty to pay. 
Thus, the mortgagee was not permitted to purchase at the 
public tax sale and extinguish the mortgagor's interest. This 
court reasoned that due to its interest in the property, the 
mortgagee has the right to redeem the property in order to 
protect that interest. 6 Utah 2d at 352, 313 P.2d at 809. 
No. 890242 4 
The Crofts court emphasized the public policy reasons 
for refusing to reward a party with an interest in the 
property for not paying property taxes: 
It is the policy of the law to see that 
all property and propertyholders bear 
their fair share of tax responsibility. 
Therefore, no incentive, even a dubious 
one, of being able to acquire a tax title, 
should be held out to the mortgagee not to 
pay taxes on property in which he has an 
interest to protect. Sound public policy 
should encourage both the mortgagor and 
the mortgagee to promptly pay the taxes on 
such property. 
• . . Our rule tends to encourage 
those having an interest in the property 
to pay their taxes promptly; avoids the 
potential inequities discussed above, and 
reaches a just result because the 
mortgagee is permitted to add to the 
mortgage debt expenditures made for 
protection of the property plus interest 
thereon. 
6 Utah 2d at 354-55, 313 P.2d at 810-11. Thus, the mortgagee, 
after paying taxes at a public tax sale, gains only a lien as 
against the mortgagor in the amount of the taxes paid on the 
latter's behalf. 
The great majority of cases from other states hold 
that one lienor may not purchase at a tax sale so as to defeat 
another lien against the same property. Annotation, Right of 
mortgagee or other lienor to acguire and hold tax title in his 
own right as against persons owning other interests in or 
liens upon property, 140 A.L.R. 294, 322 (1942); In re 
Application of County Collector, 131 111. App. 3d 939, 941, 
476 N.E.2d 800, 802 (1985). Many courts rely on the theory 
that all lienors derive their security from a -common fund" 
and, therefore, it would be inequitable for one lienor to 
deplete the security at the expense of the other lienors: 
The rationale for this rule is that 
equity regards the land as a common fund 
for the payment of all liens and mortgages, 
and it would be inequitable and a fraud for 
one lienor to acquire title to the land by 
a tax sale and use it to destroy the claim 
of another lienor or mortgagee. The lienor 
is authorized to redeem from the tax sale, 
5 No. 890242 
and equity will not allow him to acquire 
the title for an inconsiderable sum when he 
was authorized to remove the trifling 
incumbrance by redemption. Equity will 
relieve against such oppression and teach 
the grasping creditor moderation in his 
demands, and that he cannot destroy others 
to build up his own fortunes. 
131 111. App. 3d at 941, 476 N.E.2d at 802 (emphasis added) 
(citing Koch v. Kiron State Bank, 230 Iowa 206, 297 N.W. 450 
(1941)); see also Miller v. First Nat'l Bank of Englewood, 164 
Cole. 449, 457, 435 P.2d 899, 903 (196S) (due to its interest 
in the "common fund," the lienor may not purchase at a tax 
sale and thus extinguish the rights of the mortgagor); Moore 
v. Crisp, 383 P.2d 221, 223 (Okla. 1963) (citing Gorton v. 
Paine, 18 Fla. 117 (1881) (the property is a "common fund" for 
the payment of both liens, and therefore, it would be fraud 
for one lienor to destroy the other liens by paying delinquent 
taxes at the public tax sale)); Oregon Mortgage Co. v. 
Leavenworth Sees. Corp., 197 Wash. 436, 86 P.2d 206 (1938) 
(one interested in land with others, all deriving their 
interest from a common source, cannot assert an absolute title 
to the land through a tax deed to the injury of the other 
lienors). 
We conclude that Buchanan did not strengthen his 
title to the Picadilly property by payment of the delinquent 
taxes at the May 1987 tax sale. He simply redeemed the 
property, and therefore, the property remains subject to 
Hansens' $200,000 lien. 
Reversed and remanded for further proceedings 
consistent with this opinion. 
WE CONCUR: 
Gordon R. Hall, Chief Justice 
I. Daniel Stewart, Justice 
Christine M. Durham, Justice 
Michael D. Zimmerman, Justice 
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APPENDIX "B" 
Tax Deed 
23. 
Property Soritl / 19:07^0031 
f-2319-^-C 
* « * • * * « « * * « * orr275«*7 sx 2 * 3 * us 7<?s 
# # I : * « V * A * l**7 «**• 17 «^2 Art FU 7.00 
• * * * * • « * « « * * ttCORO£0 f < * UTAH COUNTY AUOITOA 
UTAH COUNTY, a body corporata and pel t t i c of tha Stats of Utah. 
Grantor . horady conveys to ^AT k. AMP P*AHC*S A. qtJCHANAH AHD JOHN C. StfTMPLC. 
TRUST 
Crantso, of T ^ PjK Lang . •*"*>. otah 3«60« 
State of Utah the foilowlnc, described real estate in Utan County, 
State of Utan: 
CQA H 296.06 H 4 C 139.96 H F* £ i/fc COR S£C )6. T$S. W C . Slfl: M I 0£C U5'* ! 
06 fix w 126,9 Hi S 106 ;Tj £ 126-9 H TO 8CC, A A U .30 iC. 
This conveyance <« made in cons Idora11on of payment ay the Grantee 
of the turn of S ?*.*59 "W delinquent taaes, penalties. Intarsit and 
costs constituting a charge against said real «stata. which »ai told to 
said County at preliminary sale for nonpayment of general tanas assessed 
a«a.inst U for the year 19 82 In the sum of $ 2 ^ 6 92 
Qated tnf*. ?7th oay of Mav . 19j87. 
'J .
 t ' Utan County. A dody Corporate 
»* «*• **• ' and Politic of the Stata of Utan 
Jy < ^ ^ < o X «<.,. ««rt*-«>. 
*' /;""[!"{ V County Audi tr,r C / 
STATt Of UTAH ) 
ss. 
C0UMTY Of UTAH ) 
On t f l l i ?7th day of May 1 ,0 . 1987, b e f o r e , 
me par tona l l y aooeared £LV000 1 . SUN0SIRC «no Oamg by me f i r i t d ^ ^ * / 5 & ^ J U . 
sworn on 04en did say that ha >s tha County Auditor of Utah C o u y ^ i ^ X l V ^ : ; ^ ' ^ 
S t * t e of Utah, and that tha foragoing Instrument was »lgnad b v ^ r n ^ K * * - ^ , . * . , * ' t'^ 
behalf of t a i d County, and the said £1*000 W. SUN08ERG. C o u n t j C W t f T o Y ^ ' ' / j ^ * ' \ 
as a forasa id , acknowledged to mm that t a i d Utah County, a county Of-tfte * '".^v ' -
Stata of Utah, executed tha tamo. ^ t ' y «; f 
Recorder of Utan C o u n t y ^ * 
APPENDIX "C" 
Quit Claim Deed (Buchanan, Buchanan, & Swindle to Swindle) 
Recorded at Request of 
at M. Fee Paid $_ 
by - Dep. Book Page KcL 
Mail tax notice co . Address 
QUIT-CLAIM DEED 
RAY BUCHANAN, FHANCES A. BUCHANAN, and JOHN C. SWINDLE grants 
of Provo
 f County of Utah , State of Utah, hers? 
QUIT-CLAIM to 
JOHN C. SWINDLE, Trustee of the Ray H. Buchanan and Francis A, Buchanan Trust 
granec 
of 2125 Oak Lane, ?TOVO , Utah 84604 £0r the mm ^ 
$1.00 and other valuable consideration DOLLAR^ 
the following described tract of land In Utah Counn 
Sate of Utah: 
Coimnencing North 296.86 feet and East 139.96 feet from che East one-quarter 
corner or Sectioa 36, Township 6 South, Range 2 cast , Salt Lake Base and 
Meridian; thence North i a 45* East 106 feet ; thence West 126.9 feet ; chence 
South 106 feet ; thence East 126.9 feet co che point of beginning. 
WITNESS the hand of said grantor s , this 5 th day 
August » A. D. one thousand nine hundred and eighty-seven 
Signed ui the presence of £ & L c / f rt w cr % •} 
-Kay/Buchanan v 
J Z J O n«« ft J 4 " . l<r~i . . ^Js-L\+~y~n—. ^ 
•"ranges A. Buchanan ( i /•) 
icr u. swindle' 
STATE OF UTAH, 
County of Utah 
On the * ' ^ day of £f^J — ^ A. D 
thousand nine hundred and eighty-seven personally appeared before me 
Ray Buchanan, Frances A. Buchanan and John C. Swindle 
the signer o£ the foregoing instrument, who duly acknowledge to me that c he y^^xecutec 
, / />,
 A— O Notary Public 
APPENDIX "D" 
Quit Claim Deed (Swindle to Buchanan) 
THIS IS A LEGALLY BINT CONTRACT. IF NOT UNDERSTOOD, SEEI MPETENT ADVICE." 
ed at Request of 
^M. Fee Paid *_ 
ax notice to. 
Dep. Book. Page. Ref. 
Address. 
(fttit-Qttaim Btzh 
I* SWINDLE, T r u s t e e o f the Ray H. Buchanan and F r a n c i s A. Buchanan T r u s t , g r a n t o r , 
Provo .County of Utah , State of Utah, hereby 
-CLAIMS to RAY H. BUCHANAN 
, grantee, 
2125 Oak Lane,Provo, Utah 86404 
)0 and other valuable consideration •?-
oilowing descnbed tract of land in Utah 
5 of Utah: 
nencing North 296,86 feet and East 139.96 feet from the East one-quarter 
aer of Section 36, Township 6 South, Range 2 East, Salt Lake Base and 
idian; thence North 1° 45 f Eas*- 106 leet; thence West 126,9 feet; thence 
th 106 feet; thence East 126,9 feet to the point of beginning. 
for the sum of 
—DOLLARS, 
County, 
[TNESS the hand of said grantor , this 
g u s t 
Signed in the presence c* 
, AJD.t one thousand nine hundred and 
TATE OF UTAH 
:OUNTYOF Utah 
On the 22nd day0* 
John C. S v i n d l e 
duly acknowledged to me tl 
S3, 
day of 
lightweight ^ v? 
John C. Swindle, Trustee of the Ray 
H. Buchanan & Francis A. Buchanan Trust 
, 1288 , personally appeared before me 
y H. Buchanan *&£wc)^*MmBJti&t 
/ Notary public 
APPENDIX "E" 
Second Amended Complaint 
Robert M. Anderson, # 0108 
William P. Schwartz, # 4404 
HANSEN & ANDERSON 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Telephone: (801) 532-7520 
Attorneys for Plaintiff 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
ooOoo 
RAY H. BUCHANAN, 
Plaintiff, 
vs. : SECOND AMENDED COMPLAINT 
ROBERT P. HANSEN and : Civil No. CV-86-2094 
MARILYN W. HANSEN, 
Defendants. 
ooOoo 
Plaintiff Ray H. Buchanan hereby complains against defendants Robert 
P. Hansen and Marilyn W. Hansen and avers as follows: 
PARTIES 
1. 
Great Britain. 
2. 
Salt Lake City. 
3. 
Plaintiff is a citizen of the State of Utah currently residing in 
Defendants are citizens ot the State of Utah currently residing in 
JURISDICTION AND VENUE 
This Court possess jurisdiction over this matter pursuant to 
U.C.A. §78-3-4. 
4. Venue is proper in this Court pursuant to U.C.A. §78-13-1(1) in 
that this action relates to real property located in Utah County. 
FACTS 
5. On November 17, 1980, Ray H. Buchanan and John C. Swindle, 
Trustee for the Ray H. Buchanan and Frances A. Smith Buchanan Trust, sold to 
the 1555 Canyon Road Partnership a piece of property located on Canyon Road in 
the city of Provo, Utah. 1555 Canyon Road Partnership was a general partnership 
formed for the purpose of developing property located on Canyon Road in the city 
of Provo, Utah and Charles W. Akerlow, John Joel Thomas and Brent R. Dyer were 
the partners. On December 11, 1981, the parties agreed to terminate the contract 
for purchase dated November 17, 1980 and to substitute therefor a new 
agreement. Under the terms of the new agreement, Ray Buchanan and the Ray H. 
Buchanan and Frances A. Smith Buchanan Trust were to be paid $322,494.34. Of 
this amount, $222,494.34 was to be paid in cash and the balance of $100,000 was 
to be regarded as an investment in a limited partnership which was to construct a 
Holiday Inn on the property. 
6. Since no partnership had been organized for the construction of 
the Holiday Inn, and no financing had been secured, it was agreed that Ray H. 
Buchanan would be issued an interest bearing demand Note (the "Note") secured by 
a Deed of Trust (the "Trust Deed") on a portion of the property sold by Buchanan 
to 1555 Canyon Road Partnership, on which was located a Picadilly Fish & Chips 
Restaurant (the wPicadilly property1*). The legal description for the Piteadilly 
property is as follows: 
Beginning at a point on the Westbound Street of 150 East 
Street, Provo, which point is located East 139.96 feet and 
North 296.86 feet from the East quarter of corner of 
Section 36, Township 6 South, Range 2 East, Salt Lake 
Base and Meridian; thence North l°45t East 160.00 feet; 
thence West 126.90 feet; thence South l°45f West 106.00 
feet to the North line of Osmond Brothers, a Utah 
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partnership; thence along said North line East 126,90 feet 
to the point of beginning. 
7. No part of the Note or interest was ever paid, causing plaintiff 
to file a Complaint foreclosing the Trust Deed against Akerlow Thomas Dyer, Inc., 
1555 Canyon Road Partnership, Charles W. Akerlow, John Joel Thomas and Brent 
R. Dyer. 
8. Plaintiff thereafter obtained a stipulated judgment against 
Charles W. Akerlow, Akerlow Thomas Dyer, Inc. and 1555 Canyon Road 
Partnership in the sum of $100,000, plus prejudgment interest in the amount of 
$22,316.03, costs of suit in the amount of $45.50, $500 as a reasonable attorneys' 
fee, and post-judgment interest at the rate of $49.32 per day. 
9. In attempting to collect said judgment from 1555 Canyon Road 
Partnership, plaintiff executed against the Picadilly property, which property was 
sold to plaintiff pursuant to a duly noticed execution sale by the Sheriff of Utah 
County on or about September 30, 1985. 
10. On or about April 26, 1986, the statutory period for redemption 
having expired, the Sheriff of Utah County lawfully issued to plaintiff a sheriffs 
deed to the Picadilly property vesting full legal title to the property in plaintiff. 
(A copy of the Sheriffs Deed is attached hereto as Exhibit "A11). 
FIRST CAUSE OF ACTION 
(Declaratory Relief Quieting Title) 
11. Plaintiff reasserts and incorporates by this reference the 
averments set forth at paragraphs 1 through 10 of this Amended Complaint. 
12. On or about December 11, 1981, defendants caused to be 
recorded with the Utah County Recorder a trust deed relating to the Picadilly 
property. Although plaintiffs Trust Deed relating to the Picadilly property was 
- 3 -
also recorded on December 11, 1981, defendants' Trust Deed was recorded one 
minute before plaintiffs trust deed. 
13. Upon information and belief, defendants1 trust deed was granted 
to them by 1555 Canyon Road Partnership as security for a $200,000 promissory 
note executed in defendants' favor by 1555 Canyon Road Partnership and Charles 
W. Akerlow. 
14. In July of 1982, defendants agreed to convert the debt owing 
from 1555 Canyon Road Partnership and Charles W. Akerlow to a limited 
partnership interest in Pacific Western Limited Partnership, a partnership 
controlled by Charles W. Akerlow. 
15. The only consideration given by defendants for said limited 
partnership interest consisted of the conversion of said debt, and defendants' only 
capital contribution to Pacific Western Limited Partnership consisted of the 
conversion of said debt. 
16. Pursuant to defendants' limited partnership interest in Pacific 
Western Limited Partnership, defendants became entitled to and deducted 
partnership losses from their personal income tax returns for at least the years 
1982 and 1983, in a total amount in excess of $245,000. 
17. The debt owing by 1555 Canyon Road Partnership and Charles W. 
Akerlow having been converted by defendants' to a partnership interest, and 
defendants having derived substantial tax benefits from said interest, the debt 
owing to defendants has been satisfied and the Trust Deed securing said debt is 
without legal effect and is no longer a valid lien against the Picadilly property. 
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Defendants refusal to release and reconvey said Trust Deed has caused a cloud on 
plaintiffs title to the Picadilly property. 
18. Plaintiff is entitled to an Order from this Court declaring 
defendants1 Trust Deed null, void and without legal effect and quieting title to the 
Picadilly property in plaintiff and against defendants. 
SECOND CAUSE OF ACTION 
(Injunction) 
19. Plaintiff reasserts and incorporates by this reference the 
averments set forth at paragraphs 1 through 18 of this Amended Complaint. 
20. On or about April 28, 1986 defendants recorded with the Utah 
County Recorder a Notice of Default relating to the Picadilly property. 
21. Defendants have expressly threatened to proceed to foreclose 
upon their Trust Deed relating to the Picadilly property. 
22. If defendants are permitted to proceed with their threatened 
foreclosure sale of the Picadilly property, plaintiff will suffer irreparable harm in 
that plaintiff is the sole legal title holder to said property and defendants1 trust 
deed in said property is null and void. 
23. If defendants are permitted to proceed with their threatened 
foreclosure sale, said action would violate plaintiffs rights relating to his 
ownership of said property. 
24. Plaintiff is entitled to an order from this Court permanently 
enjoining defendants from proceeding further to foreclose upon or sell the 
Picadilly property, and requiring defendants to release their notice of default and 
Trust Deed relating to the Picadilly property, and requiring defendants to instruct 
the trustee relating to said Trust Deed to reconvey the Trust Deed to the persons 
entitled thereto. 
THIRD CAUSE OF ACTION 
(Refusal to Reconvey Interest) 
25. Plaintiff reasserts and incorporates by this reference the 
averments set forth at paragraphs 1 through 24 of this Amended Complaint. 
26. On or about June 11, 1986, plaintiff caused to be delivered to 
defendants a written demand that defendants instruct the trustee of the Trust 
Deed relating to the Picadilly property to reconvey the Trust Deed to the persons 
entitled thereto and to release any claim or interest in the property which 
appeared of record. (A copy of said written demand is attached hereto as Exhibit 
. 
27. Defendants1 Trust Deed in the Picadilly property is null and void, 
in that the obligation secured by said Trust Deed has been satisfied. 
28. Defendants have refused for a period of thirty days after written 
demand therefor to instruct the trustee to reconvey said Trust Deed to the 
persons entitled thereto in violation of U.C.A. S57-1-33. Defendants' refusal to 
instruct the trustee to reconvey the subject Trust Deed has caused plaintiff 
damages in that a cloud remains on plaintiff's title which has rendered the 
property valueless to plaintiff. 
29. Pursuant to U.C.A. S57-1-33, plaintiff is entitled to recover 
double damages from defendants because of their unlawful refusal to instruct the 
trustee to reconvey the Trust Deed in the Picadilly property, in the approximate 
amount of $500,000. 
30. Alternatively, pursuant to U.C.A. S57-1-33, plaintiff is entitled 
to an order from this Court requiring the defendants to instruct the trustee to 
reconvey the Trust Deed to the persons entitled thereto, and that the defendants 
"B") 
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pay to plaintiff the costs of suit, including a reasonable attorneys1 fee and all 
damages resulting from defendants1 unlawful refusal to instruct the trustee to 
reconvey the subject Trust Deed. 
FOURTH CAUSE OF ACTION 
(Breach of Contract) 
31. Plaintiff reasserts and incorporates by this reference the 
averments set forth at paragraphs 1 through 30 of this Amended Complaint. 
32. On or about December 10, 1981, defendant Robert P. Hansen 
entered into a contract with Charles Akerlow and Akerlow, Dyer, Thomas, Inc., 
the relevant terms of which were as follows: 
a. Hansen invested $200,000 in Akerlow's hotel development 
project in Provo, Utah; 
b. Hansen was given the option of being repaid his 
investment after a specified period, or leaving his investment in the project 
in return for a future partnership interest; 
c. As initial security for Hansen's $200,000 investment, he 
received a trust deed in the Picadilly Property, which trust deed was to be 
released and reconveyed upon his receiving the partnership interest. 
33. In July of 1982, Hansen agreed to accept a partnership interest in 
the Pacific Western Limited Partnership in return for his $200,000 investment. 
34. As a holder of a trust deed in a junior position to Hansen's trust 
deed, plaintiff was an intended third party beneficiary of the aforementioned 
contract in that Hansen's release and reconveyance of the Picadilly Property 
would directly benefit plaintiff, and in that Akerlow and Hansen intended that 
such a release and reconveyance would benefit plaintiff. 
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35. Hansen has been repaid his investment in the hotel development 
project, and has received a partnership interest, but has refused to release or 
reconvey the Picadilly trust deed. 
36. Hansen's refusal to release or reconvey the Picadilly trust deed 
constitutes a material breach of the contract between Hansen, Akerlow and 
Akerlow, Thomas, Dyer, Inc. 
37. Because plaintiff is now the legal title holder of the Picadilly 
property, neither Akerlow nor Akerlow, Thomas, Dyer, Inc. has any incentive to 
enforce Hansen's contractual obligations. 
38. Hansen's refusal to release or reconvey the Picadilly trust deed 
has caused plaintiff, as the third party beneficiary of that contract, damages in at 
least the amount of $150,000. 
39. Pursuant to U.C.A. §78-27-56, plaintiff is entitled to recover his 
attorneys' fees incurred herein. 
FIFTH CAUSE OF ACTION 
(Breach of Assumption of Liability Agreement) 
40. On or about July 16, 1983, defendant Robert Hansen entered into 
a Limited Partnership Agreement with Pacific Western Industries, by and through 
its chairman, Charles W. Akerlow. The name of the partnership formed pursuant 
to the Limited Partnership Agreement was Pacific Western Limited Partnership 
("Pacific Western11). 
41. At all relevant periods, Pacific Western Industries was the sole 
general partner of Pacific Western and Hansen was the sole limited partner. 
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42. Upon information and belief, Hansen deducted in excess of 
$245,000 from his personal tax returns for losses incurred by Pacific Western in 
the years 1982, 1983 and 1984. 
43. Upon information and belief, Hansen* capital account with 
Pacific Western reflected a negative balance in the years 1982, 1983 and 1984 by 
virtue of his deduction of losses incurred by Pacific Western on his personal tax 
returns. 
44. According to an Assumption of Liability Agreement dated July 
16, 1982, executed by Hansen, Hansen agreed to repay Pacific Western for any 
negative capital account balance related to Hansen's interest in Pacific Western 
upon liquidation of Pacific Western. (A true and correct copy of the Assumption 
of Liability Agreement is attached hereto as Exhibit "C"). 
45. Pacific Western was liquidated in 1984. 
46. Upon information and belief, Robert Hansen possessed a negative 
capital account in excess of $245,000 upon the liquidation of Pacific Western. 
47. Hansen has not repaid Akerlow, Pacific Western Industries or 
Pacific Western for Hansen's negative capital account at the time of liquidation 
and is therefore in breach of the Assumption of Liability Agreement. 
48. Charles W. Akerlow, Pacific Western Industries and and Pacific 
Western have assigned to plaintiff all rights possessed by them by virtue of 
Hansen's execution of the Assumption of Liability Agreement and Hansen's 
negative capital account at the time of liquidation, including the right to bring an 
action against Hansen for his breach of the Assumption of Liability Agreement. 
49. By virtue of the aforementioned assignment, plaintiff is entitled 
to recover as damages from Hansen the full amount of Hansen's negative capital 
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account at the time of Pacific Western's liquidation, an amount believed to be in 
excess of $245,000, plus prejudgment interest at the statutory rate. 
WHEREFORE, plaintiff prays for relief against defendants as follows: 
Under Plaintiffs First Cause of Action: 
1, For an order from this Court declaring defendants1 Trust Deed 
and interest in the Picadilly property null, void and without legal effect and 
quieting title to said property in plaintiff and against defendants. 
2. For costs of suit and, pursuant to 578-27-56, plaintiffs 
reasonable attorneys1 fees incurred herein. 
3* For such further relief as the Court deems just and equitable. 
Under Plaintiffs Second Cause of Action: 
1. For an order from this Court permanently enjoining defendants1 
from foreclosing upon the Picadilly property or otherwise interfering with 
plaintiffs use and enjoyment of said property, and requiring defendants to instruct 
the trustee relating to said Trust Deed to reconvey the Trust Deed to the persons 
entitled thereto. 
2. For costs of suit and, pursuant to §78-27-56, plaintiffs 
reasonable attorneys1 fees incurred herein. 
3. For such further relief as the Court deems just and equitable. 
Under Plaintiffs Third Cause of Action 
1. For double the damages suffered by plaintiff as a result of 
defendants' refusal to instruct the trustee to reconvey the subject Trust Deed in 
the approximate amount of $500,000. 
2. Alternatively, for an order from this Court commanding 
defendants to instruct the trustee to reconvey the subject Trust Deed to the 
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persons entitled thereto, plus costs of suit, a reasonable attorneys' fee and such 
other damages suffered by plaintiff as a result of defendants' refusal to so instruct 
the trustee. 
3. For costs of suit and, pursuant to S78-27-56, plaintiffs 
reasonable attorneys' fees incurred herein. 
4. For such further relief as the Court deems just and equitable. 
Under Plaintiffs Fourth Cause of Action 
1. For damages in at least the amount of $150,000, the precise 
amount of which will be proven at trial. 
2. For costs ot suit and pursuant to §78-27-56 plaintiffs reasonable 
attorneys' fees incurred herein. 
3. For such further relief as the Court deems just and equitable. 
Under Plaintiffs Fifth Cause of Action: 
1. For damages in the amount of Robert Hansen's negative capital 
account in Pacific Western upon the date of its liquidation, plus prejudgment 
interest at the statutory rate. 
2. For such further relief as the Court deems just and equitable. 
DATED: September , 1986. 
HANSEN & ANDERSON 
William P. Schwartz 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that on the day of December, 1986 I caused a true 
and correct copy of the foregoing Second Amended Complaint to be mailed, 
postage prepaid, to: 
LeRoy S. Axland 
J. Michael Hansen 
Suitter, Axland, Armstrong & Hanson 
700 Clark Learning Office Center 
175 South West Temple 
Salt Lake City, Utah 84101-1480 
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